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United States of America: ‘Targeted killing’ policies violate the right to life

SUMMARY

A series of speeches over the past two years by officials from the administration of President
Barack Obama, and an article published in the New York Times on 29 May 2012, have
revealed some details of the purported legal rationale for current policies and practices of the
United States of America (USA) in the deliberate killing of terrorism suspects, including far
from any recognized battlefield, and particularly through the use of unmanned aerial vehicles
(popularly known as drones). The picture slowly emerging gives grounds to conclude that US
polices and practices are unlawful, violating the fundamental human right not to be
arbitrarily deprived of one’s life.

While some of the killings in question, if conducted in the context of specific armed
conflicts, for instance in Afghanistan or at some times in some parts of Pakistan, Yemen or
Somalia, may not violate international human rights or international humanitarian law, the
policy appears also to permit extrajudicial executions in violation of international human
rights law, virtually anywhere in the world. Among the particular concerns of Amnesty
International are:

the administration's continued reliance on a "global war" legal theory that treats
the entire world as a battlefield between the USA and armed groups, on which
lethal force may apparently be used without regard to human rights standards;

the administration’s invocation of the right to use force in self-defence to justify
the deliberate killing of virtually anyone suspected of involvement of any kind in
relation to a range of armed groups and/or terrorism against the USA, particularly
through the adoption of a radical re-interpretation of the concept of "imminence";

reports that a "guilty until proven innocent" approach is taken to military-age
males who are killed by a strike, even if there is no specific evidence that they
were directly participating in hostilities in a specific armed conflict;

the fact that key factual and legal details of the killing programme remain
shrouded in secrecy.

These aspects of US policy and practice are not only of concern in their own right: they also
weaken the credibility of the USA as an advocate for respect for human rights by other states;
they set dangerous precedents that other states may exploit to avoid responsibility for their
own unlawful killings; and if unchecked there is a real risk that the US “global war” doctrine
will further corrode the foundations of the international framework for protection of human
rights. There has also been widespread speculation that current US policies and practices
with respect to such killings may inadvertently be building support for the very armed groups
and terror attacks that US officials say provide its justification.

Amnesty International calls on all states to refrain from the unlawful use of lethal force,
including against individuals suspected of terrorism, and to cooperate, bilaterally and through
intergovernmental organizations, to ensure that those responsible for the 11 September 2001
attacks in the USA, and for planning or carrying out attacks of a similar nature, are brought
to justice for their crimes in fair and public trials without recourse to the death penalty.

Amnesty International calls on the US administration, Congress and the courts to:

> disclose further legal and factual details about US policy and practices for so-
called ‘targeted Kkillings', 'signature strikes', and “Terrorist Attack Disruption
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Strikes”;

> end claims that the USA is authorized by international law to use lethal force
anywhere in the world under the theory that it is involved in a “global war”
against al-Qa'ida and other armed groups and individuals;

> recognize the application of international human rights law to all US counter-
terrorism operations including those outside US territory;

> bring US policies and practices in line with the USA’s international human rights
obligations, particularly, by:

o0 ensuring that any use of lethal force outside of specific recognized zones of
armed conflict complies fully with the USA’s obligations under
international human rights law, including by limiting the use of force in
accordance with law enforcement standards.

o Ensuring that any use of lethal force within specific recognized zones of
armed conflict complies fully with the USA’s obligations under
international human rights and humanitarian law, including by recognizing
and respecting the rule that if there is doubt as to whether a person is a
civilian, the person is to be considered a civilian.

o0 Ensuring independent and impartial investigations in all cases of alleged
extrajudicial executions or other unlawful killings, respect for the rights of
family members of those killed, and effective redress and remedy where
killings are found to have been unlawful.

Amnesty International calls on other states, and intergovernmental organizations including
the United Nations, explicitly to reject and oppose as unlawful the current US policies and
practices on the deliberate use of lethal force against terrorism suspects, and to urge the
USA to take the measures outlined above.

US POLICY ON INTENTIONAL USE OF LETHAL FORCE AGAINST TERRORISM SUSPECTS

Deliberate killings of terrorism suspects by the USA far from any recognized battlefield and
without charge or trial has been reported since at least 2002, but the policies and practices
for such killings appear to have undergone rapid expansion in recent years. While Amnesty
International does not have comprehensive data of its own on the totality of such killings, and
is not in a position to endorse the findings of others, the Bureau of Investigative Journalism,
a not-for-profit organization based at City University, London, has published figures that give
some sense of the scale of such US operations.? For example, according to the Bureau:

[ | In Pakistan between 2004 and 2012, there have been some 330 strikes, with the
total reported number killed being between 2,479 and 3,180 people (and more
than 1,000 other people being injured); 278 of the 330 strikes were carried out
under the Obama administration.

[ | In Yemen between 2002 and 2012, there have been between 44 and 54
confirmed US operations (including 31 to 41 drone strikes), with a possible
further 87 to 96 operations (including 49 to 55 drone strikes). The total number
reported killed was between 317 and 826 people. All but one of these operations
were carried out under the Obama administration.
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] In Somalia between 2007 and 2012, there have been some 10 to 21 US strikes
(including three to nine drone strikes), with the total number of people reported
killed as being between 58 and 169.

Across these three countries, then, the Bureau estimates there have been a total of some
2854 to 4175 people reported killed.3

Like the gradual unveiling of torture and secret detention carried out by the Central
Intelligence Agency (CIA) operating under the authority of then President George W. Bush,
over the past decade the public face of the so-called ‘targeted killing’ programme has moved
from official silence (or outright denial), to unofficial acknowledgement of the facts by
unnamed officials, and ultimately to very public attempts by named officials to legally justify
what can no longer plausibly be denied. On coming to office, President Obama ordered an
end to the use of “enhanced interrogation techniques” and long-term secret detention by the
CIA, but his administration has markedly expanded the programmes of premeditated and
opportunistic killing outside of zones of armed conflict, primarily though not exclusively
through the use of unmanned aerial vehicles popularly known as “drones”. As will be
described in greater detail below, the administration deems as legal and acceptable the
killing of a certain number of other persons who are in the vicinity of any individual being
targeted, even if they are themselves in no way involved in terrorism. At the same time, the
administration reportedly applies a “guilty until proven innocent” approach to a significant
number of unknown bystanders. The administration has also reportedly approved practices of
so-called “signature strikes” and “Terrorism Attack Disruption Strikes” where the identity of
the person or people targeted for killing is not known, but their activities (presumably as
viewed from the sky) appear to fit into a pattern that has been deemed suspicious.

Unlike torture, which is absolutely prohibited in all circumstances, intentional killing by the
state can sometimes be justified under international law, both in situations of armed conflict
and in law enforcement situations. However, as will be explained below, based on what
officials from the administration have stated publicly, and what has been reliably reported by
news media, current US policy and practices for the intentional use of lethal force against
terrorism suspects and other people who happen to be near such suspects appear to go far
beyond what international human rights law permits. Indeed, from what has been publicly
disclosed, the policy and its implementation seem simply to disregard international
protections for the right to life and the prohibition of the arbitrary deprivation of life. In at
least some cases, the policy appears to allow for unlawful killings referred to in human rights
terms as “extra-legal, arbitrary and summary executions” or “extrajudicial executions”. As
with the Bush administration’s approach to torture, the Obama administration’s approach to
deliberate killings of terrorism suspects relies to a significant extent on the unilateral re-
definition of established legal concepts in radical ways, with key details kept secret. As with
the Bush administration’s attempts to justify acts that constituted torture and other cruel,
inhuman or degrading treatment, efforts by the current administration to justify the current
scope and character of its programme of deliberate killing, risks doing immeasurable damage
to the international framework for protection of human rights.

A series of speeches by officials from the administration and reliable news reports have
gradually revealed some details of the purported legal rationale for the policies on drone (and
other) killings and their implementation. The picture slowly emerging gives grounds for
serious concern that the policies and practices violate the fundamental human right not to be
arbitrarily deprived of one’s life.

Speeches by the Legal Adviser to the Department of State,* the General Counsel of the
Department of Defense,® the US Attorney General,® the CIA General Counsel,” and the
Assistant to the President for Homeland Security and Counterterrorism,® have argued that
US policy and practices for deliberate and premeditated “targeted killing” of individuals
identified as terrorism suspects are lawful under international law on two grounds (the
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officials have, it must be noted, carefully avoided directly addressing the so-called ‘signature
strikes’ or ‘Terrorist Attack Disruption Strikes'?):

» That the USA is engaged in an armed conflict with “al-Qa’ida, the Taliban, and
associated forces” that is global in scope, allowing for US use of lethal force,
virtually anywhere in the world, against anyone it believes to be sufficiently involved
with these groups, and further permitting the killing of a “proportionate” number of
civilians in the vicinity of that person, whether or not there is any real reason to
believe that they themselves are involved in terrorism;

» That the USA is entitled to use lethal force against terrorism suspects in a very wide
range of situations on the basis of its right under international law to self-defence.

A number of other factors have been mentioned as matters of policy, not necessarily legal
requirements, which inform the decision whether to carry out a killing:

» A stated “preference” to capture rather than kill, where feasible;

»  Whether the state where the person is located is itself willing and able to capture or
kill him or her;

»  Careful consideration, both before and after attacks, by members of the executive
branch. At the same time it is explicitly denied that such decisions are subject to
any restriction or legal review by the courts, or that family members or other
interested parties are entitled to disclosure of any details of such considerations in
relation to a given killing;

* A higher standard, or at least more rigorous scrutiny, is applied to proposed killings
of US citizens than to killings of non-citizens.

While purporting to respond to questions about and criticism of US policies and practices on
the use of lethal force against terrorism suspects, not one of the discourses by various
administration officials on such killings has even mentioned the words “human rights”.1°
Instead of attempting to explain how the policies and practices on such killings comply with
human rights standards, or at least explaining why the US administration believes its human
rights obligations do not apply to the killings, the human rights standards and any criticisms
based upon them have simply been ignored.

A 29 May 2012 New York Times article, based on interviews with “three dozen” of the
President’s current and former advisers, offered a few further details of the operation of the
killing policy in practice.!! The article reported that the administration adopted “a disputed
method for counting civilian casualties” that “in effect counts all military-age males in a
strike zone as combatants...unless there is explicit intelligence posthumously proving them
innocent.” It described the process by which names are added to the US government’s list of
suspects to be killed: “Every week or so, more than 100 members of the government’s
sprawling national security apparatus gather, by secure video teleconference, to pore over
terrorist suspects’ biographies and recommend to the president who should be the next to
die”. Names are then sent to the White House for approval by the President, in consultation
with the Assistant to the President for Homeland Security and Counterterrorism. The entire
process is conducted in secret.

The New York Times article also confirmed a policy allowing for so-called “signature strikes”
against targets where no individual whose identity was known to the USA was known to be
present, but suspicious buildings or activities were observed. Apparently this practice,
applied in Pakistan, does not involve any requirement of evidence of a threat to the USA, as
the article indicates it is this criterion that distinguishes “signature strikes” from “Terrorist
Attack Disruption Strikes”. According to the article, “Terrorist Attack Disruption Strikes” are
another category of attack, authorised in Yemen, which are carried out against persons who
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have not been identified, but in respect of whom there is “evidence of a threat to the United
States”.

Further operational details and the precise legal interpretations upon which the “targeted
killing”, “Terrorist Attack Disruption Strike” and “signature strikes” policies are based
remain secret, despite ongoing attempts by US civil rights organizations and the families of
individuals killed in such attacks to obtain further information.'? However, even with the
limited information publicly available at this time, it is apparent that the USA’s policy and at
least some of its practices are inconsistent with its obligations under international human
rights law.

CURRENT US POLICY AND PRACTICES VIOLATE THE RIGHT TO LIFE

Amnesty International fully recognizes the USA’s duty to take robust action to protect the life
and physical integrity of people within its jurisdiction, and to bring to justice perpetrators of
crimes under international law. But in doing so, the US government must respect its
obligations under international human rights law and, in the exceptional situations where it
applies, under international humanitarian law as well. Those responsible for the attacks in
the USA on 11 September 2001, attacks that deliberately targeted civilians and which
Amnesty International has repeatedly condemned as a crime against humanity, should be
brought to justice through fair criminal trials without recourse to the death penalty, as should
anyone responsible for planning further such attacks. This is a realistic aim that can and
should be achieved through cooperation between states in accordance with their international
obligations. Under the law enforcement standards applicable in such circumstances,
situations can arise where the intentional use of lethal force might be justified in the course
of attempts to arrest such persons, i.e. where strictly unavoidable to protect against
immediate threats to the life of the persons carrying out the arrests, or to the lives of others,
posed by individuals who resist arrest.

Amnesty International also recognizes that where the USA is a party to a specific armed
conflict, lethal attacks conducted within the zone of the conflict that comply with the laws of
armed conflict generally will not violate the right to life as protected under international
human rights law.!3

However, as will be described below, current US policies and practices on intentional killing
of terrorism suspects appear to go substantially beyond what is permitted under the rules of
international law.

It is a fundamental rule of international human rights law that no-one may be arbitrarily
deprived of his or her life. Article 6(1) of the International Covenant on Civil and Political
Rights (ICCPR), for instance, provides as follows:

“Every human being has the inherent right to life. This right shall be protected by law.
No one shall be arbitrarily deprived of his life.”

This is a provision of international human rights law that can never be suspended or
otherwise derogated from even "in time of public emergency which threatens the life of the
nation".!* Indeed even in situations of full-blown armed conflict, the right not to be arbitrarily
deprived of one’s life continues to apply, including in respect of acts outside a state’s
ordinary territory, though in zones of armed conflict what is “arbitrary” generally falls to be
determined by the rules of international humanitarian law.!®

The fact a person may have been responsible for murder, even mass murder, or is planning
such crimes, does not in itself legally justify his killing at the hands of state authorities
without a criminal trial.!® The circumstances in which international human rights law allows
an individual to be lawfully deprived of his life are very restricted.
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In general, the intentional use of lethal force is lawful only if, at the time of its use, it is
"strictly unavoidable" in order to meet an "imminent threat of death" in self-defence or
defence of others. Principle 9 of the 1990 UN Basic Principles on the Use of Force and
Firearms by Law Enforcement Officials states as follows:

“Law enforcement officials shall not use firearms against persons except in self-defence
or defence of others against the imminent threat of death or serious injury, to prevent
the perpetration of a particularly serious crime involving grave threat to life, to arrest a
person presenting such a danger and resisting their authority, or to prevent his or her
escape, and only when less extreme means are insufficient to achieve these objectives.
In any event, intentional lethal use of firearms may only be made when strictly
unavoidable in order to protect life.” 17

Even where such circumstances exist, there are additional requirements for the use of force
to be lawful. Principle 10 of the Basic Principles provides that:

“In the circumstances provided for under principle 9, law enforcement officials shall
identify themselves as such and give a clear warning of their intent to use firearms, with
sufficient time for the warning to be observed, unless to do so would unduly place the
law enforcement officials at risk or would create a risk of death or serious harm to other
persons, or would be clearly inappropriate or pointless in the circumstances of the
incident.”

The UN Basic Principles reflect the legal obligations of states under, for instance, article 6 of
the ICCPR.1® As such, while framed in terms of “law enforcement officials”, they apply
equally to “military authorities, whether uniformed or not” and “State security forces” when
those authorities are exercising “police powers” (including any use of force outside of a
situation of armed conflict).'?

The only exception to the ordinary “law enforcement” rules in relation to the use of lethal
force and the right to life, as set out above, is in the exceptional situation of zones of armed
conflict. In the context of an international armed conflict, a person who is a member of the
armed forces of a state, or a civilian who is at the relevant time directly participating in
hostilities, may be lawfully targeted for attack (and killed), if the attack complies with the
rules of international humanitarian law. Applying this rule to non-international armed conflict
may, at least in some circumstances, require attempting to capture, rather than Kill,
members of armed groups wherever practically possible.?°

Among the fundamental rules of international humanitarian law are the prohibition of
indiscriminate attacks (i.e. those that are of a nature to strike military objectives and civilians
or civilian property without distinction)? and the prohibition of attacks that are
disproportionate (i.e. those may be expected to cause incidental loss of civilian life, injury to
civilians or damage to civilian property, that would be excessive in relation to the concrete
and direct military advantage anticipated).??

Under international humanitarian law, if there is doubt as to whether a person is a civilian,
the person is to be considered a civilian.?3 In the conduct of military operations, states must
take ‘“constant care” to “spare the civilian population, civilians and civilian objects”;
specifically, “all feasible precautions must be taken to avoid, and in any event to minimise,
incidental loss of civilian life, injury to civilians and damage to civilian objects.”?*

Deliberate killings that do not comply with the relevant rules of international law are often
referred to as “extra-legal, arbitrary or summary executions” or “extra-judicial executions”.
Principle 1 of the UN Principles on the Effective Prevention and Investigation of Extra-legal,
Arbitrary and Summary Executions provides:

“Governments shall prohibit by law all extra-legal, arbitrary and summary executions and
shall ensure that any such executions are recognized as offences under their criminal
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laws, and are punishable by appropriate penalties which take into account the
seriousness of such offences. Exceptional circumstances including a state of war or
threat of war, internal political instability or any other public emergency may not be
invoked as a justification of such executions. Such executions shall not be carried out
under any circumstances including, but not limited to, situations of internal armed
conflict, excessive or illegal use of force by a public official or other person acting in an
official capacity or by a person acting at the instigation, or with the consent or
acquiescence of such person, and situations in which deaths occur in custody. This
prohibition shall prevail over decrees issued by governmental authority.”

Where the state deliberately kills someone, the onus is on the state to demonstrate that the
killing is lawful.?®> Family members of a person who is killed have the right to receive the
results of an independent and impartial investigation, including a judicial process.?®

The main argument presented by administration officials for the lawfulness of US ‘targeted
killings’ (and presumably by implication for ‘signature strikes’ and ‘Terrorist Attack Disruption
Strikes’ as well) is that the USA is involved in a global armed conflict with al-Qa’'ida and
other groups and individuals. This “global war” argument seeks to extend the application of
the more permissive rules of international humanitarian law, which were designed for the
exceptional situation of armed conflict, to the world as a whole, while completely ignoring the
entire body of international human rights law. This in turn is used to justify a policy that
would allow the USA to carry out killings, including of persons the USA admits may simply be
unfortunate bystanders, virtually anywhere in the world at virtually any time. The “global war”
doctrine — today largely accepted across the three branches of the US government — was
originally developed by the administration of President George W. Bush. Under its logic,
multiple human rights violations, including the crimes under international law of torture and
enforced disappearance, have been carried out by US personnel, crimes for which impunity
and absence of remedy remain hallmark characteristics to this day. The “global war” theory
also underlies the continued detention and military trial regime at the US naval base at
Guantanamo Bay in Cuba, as well as the assertion by some US politicians of a much broader
power to detain terrorism suspects indefinitely, including perhaps US citizens, without
criminal trial.

Amnesty International will continue to urge the USA to cease to invoke, indeed to publicly
disavow, the “global war” doctrine, and to fully recognize and affirm the applicability of
international human rights obligations to all US counter-terrorism measures.?” This is so
whether those measures are taken in the context of specific geographically-circumscribed
non-international armed conflicts or away from any armed conflict, and whether on the
ordinary territory of the USA or elsewhere. In taking these steps, the USA would simply be
joining the opinion of the vast majority of the international community, as expressed in
resolutions of the United Nations (UN) General Assembly, judgments of the International
Court of Justice, UN and regional human rights bodies established by treaties and inter-
governmental organizations, and international legal experts.?®

It would also constitute an important step towards the USA better fulfilling in practice its
pledges made, for instance to the UN Human Rights Council in 2010, to “strengthen our
own system of human rights protections and encourage others to strengthen their
commitments to human rights”.?° Both as a matter of international legal obligation under the
ICCPR and to demonstrate the USA’s full commitment to promoting human rights at home
and abroad, Amnesty International considers that US officials, and particularly those in
position such as the Attorney General, the Legal Adviser to the State Department, and the
President himself, should do all they can to put human rights at the heart of public discourse
on national security.

Amnesty International considers that the “global war” framework — interpreted in US law as
being underpinned by the Authorization for Use of Military Force (AUMF) passed by US
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Congress on 14 September 2001 and signed into law by President Bush four days later,
which itself was reaffirmed in the National Defense Authorization Act (NDAA) signed by
President Obama on 31 December 2011 - is an unacceptably unilateral and wholesale
departure from the very concept of the international rule of law generally, and the limited
scope of application of the law of armed conflict in particular, as it has existed to date. The
USA has in effect declared the whole world as a battleground governed by the law of war as
unilaterally interpreted by the USA.30

Amnesty International recognizes that international law allows for the use of lethal force in
particular circumstances where it would normally be prohibited, in situations that meet the
international legal definition of an armed conflict. The organization also recognizes that the
USA has, over the past decade, participated in a number of specific armed conflicts, both of
an international and non-international character, on the territory of several states, some of
which continue today. However, it considers that there is no reasonable basis in international
humanitarian and human rights law for the invocation by one state of its view that it is
engaged in a global and pervasive armed conflict against a diffuse network of non-state
actors, as providing permission under international law to kill individuals anywhere in the
world at any time, whenever that state deems, based on secret information, such actions to
be appropriate. To accept such a theory would obviously be to twist international human
rights and humanitarian law and other basic rules of public international law to their breaking
points. It would also fundamentally undermine crucial protections for human rights of
civilians and others that have been painstakingly developed over more than a century of
international law-making.

It is not entirely clear whether the US administration considers that the USA’s right of self-
defence under international law provides an independent legal justification for killings,
separate from the justification it asserts under its “global war” theory. As a matter of policy,
Amnesty International generally takes no position on the desirability or otherwise of particular
military interventions or other forms of armed conflict, other than to demand that all
participants respect international human rights and humanitarian law. Amnesty International
does not here take a position for or against the involvement of the USA in any specific armed
conflicts; the organization is however concerned that the administration seems to invoke such
a broad right to use force in self-defence as would justify the deliberate killing of virtually any
individual suspected of involvement of any kind in relation to a range of armed groups and/or
terrorism against the USA, particularly through the adoption of a radical re-interpretation of
the concept of "imminence”, in violation of international human rights law.

The main contemporary reference to states’ right of self-defence in an international treaty is
found in Article 51 of the Charter of the United Nations, which states in relevant part as
follows:

“Nothing in the present Charter shall impair the inherent right of individual or collective
self-defence if an armed attack occurs against a Member of the United Nations, until the
Security Council has taken measures necessary to maintain international peace and
security.”

Article 51 appears then to recognize an exception to the rule in article 2(4) of the UN Charter
that, “All Members shall refrain in their international relations from the threat or use of force
against the territorial integrity or political independence of any state, or in any other manner
inconsistent with the Purposes of the United Nations.” The only other exception in the UN
Charter is use of force authorized by the Security Council under Chapter VII.

On its face, article 51 appears to allow for use of force in self-defence only after an attack
has already taken place and only on a temporary basis pending action by the UN Security
Council. Clearly an armed attack did occur against the USA on 11 September 2001.
However, more than a decade has now passed, with a series of relevant Security Council
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resolutions over the intervening years. It is difficult to see how on such an interpretation the
right preserved by article 51 of the UN Charter could properly be invoked to justify the very
broad US policy and programme, global in reach, of “targeted killings”, “signature strikes”,
and “Terrorist Attack Disruption Strikes”, allowing the deliberate killing of virtually any
individual suspected of involvement of any kind in relation to a range of armed groups and/or
terrorism against the USA.

Some states and scholars, however, assert that a potentially broader right to use force in self-
defence continues to exist under customary international law and has not been disturbed by
the UN Charter. They argue that states have a right of “anticipatory” defence that allows the
use of force to stop imminent attacks before they occur.3! This line of argument relies for
evidence of the rule primarily on an exchange of correspondence between the USA and the
United Kingdom between 1838 and 1842, known as the Caroline case.3? The Caroline case
arose from acts by British forces in American territory. The British attacked, seized and
destroyed a vessel (the Caroline) used by persons assisting in an armed rebellion in Canada,
then a British territory. The US Secretary of State protested the British acts, asserting that for
the acts to be lawful, the British government would need to show the existence of:

“...a necessity of self-defence, instant, overwhelming, leaving no choice of means, and
no moment for deliberation. It will be for it to show, also, that the local authorities of
Canada, even supposing the necessity of the moment authorized them to enter the
territories of the United States at all, did nothing unreasonable or excessive; since the
act justified by the necessity of self-defence, must be limited by that necessity, and kept
clearly within it. It must be shown that admonition or remonstrance to the persons on
board the ‘Caroline’ was impracticable, or would have been unavailing; it must be shown
that daylight could not be waited for; that there could be no attempt at discrimination,
between the innocent and the guilty; that it would not have been enough to seize and
detain the vessel; but that there was a necessity, present and inevitable, for attacking
her, in the darkness of the night, while moored to the shore, and while unarmed men
were asleep on board, killing some, and wounding others, and then drawing her into the
current, above the cataract, setting her on fire, and, careless to know whether there
might not be in her the innocent with the guilty, or the living with the dead, committing
her to a fate, which fills the imagination with horror.”

The British government did not dispute the US Secretary of State’s description of the law,
and the exchange has subsequently been treated as accurately defining a rule of customary
international law and, particularly, as defining the “imminence” of any threat that might
potentially justify such use of force.

It seems likely that it is the rule articulated in the Caroline case that administration officials
meant to invoke by referring to the right of self-defence as a source of legal justification for
the policy of “targeted killings” (and, by implication, “signature strikes” and/or “Terrorist
Attack Disruption Strikes”). Yet when the detailed requirements of such a rule as described
in the Caroline case are examined, it is difficult to see how, so far as information is publicly
available, the broad scope for attacks allowed by the policy, or for that matter the actual
situations on the ground at the time the killings were carried out in most if not all of the
cases, could reasonably be said to satisfy the requirement of imminence. Only by radically
and unilaterally re-interpreting the meaning of “imminent” under this rule could the right of
self-defence be made to seem remotely applicable to a policy that effectively allows for the
deliberate killing of virtually any individual suspected of involvement of any kind in relation
to a range of armed groups and/or terrorism against the USA.32 The “self-defence” argument,
then, appears incapable of adding any independent legal support for the current US policies
and practices. When closely examined, it appears either to collapse into just another variant
of the “global war” theory or simply to be legally implausible as a basis for the very wide
scope for killing permitted by the policies.
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The invocation of the “global war” legal theory and the absence of consideration of universal
human rights in the justifications offered by administration officials have grave implications.

First, everyone in the world, particularly but not exclusively non-US citizens, risks coming to
be seen not as a human being equally endowed with fundamental rights, but merely as a
possible enemy who if suspected by US officials of involvement in terrorism may be targeted
for death, especially if detention and trial is calculated to be too difficult or costly.
Alternatively, individuals risk being defined as the faceless bystander who might lawfully be
killed or injured for no reason other than that they happen to be in the wrong place at the
wrong time — in other words, in the terms of the Attorney General’s speech, “collateral
damage”.

Second, many of the legal arguments made by the administration imply that US officials, in
deciding whether conditions exist to allow the deliberate killing of a person, draw significant
distinctions between the rights of US citizens and the rights of everyone else in the world. Yet
it is fundamental to the very concept of universal human rights, and it is expressly provided
for in the particular human rights treaties to which the USA is party, that the right to life, to
liberty, and to fair trial of every human being is to be respected without discrimination on the
basis of their nationality. Article 2(1) of the ICCPR, for instance, provides:

“Each State Party to the present Covenant undertakes to respect and to ensure to all
individuals within its territory and subject to its jurisdiction the rights recognized in the
present Covenant, without distinction of any kind, such as race, colour, sex, language,
religion, political or other opinion, national or social origin, property, birth or other
status.” [emphasis added]

Article 26 further provides:

“All persons are equal before the law and are entitled without any discrimination to the
equal protection of the law. In this respect, the law shall prohibit any discrimination and
guarantee to all persons equal and effective protection against discrimination on any
ground such as race, colour, sex, language, religion, political or other opinion, national or
social origin, property, birth or other status.” [emphasis added]

These provisions apply, of course, to the right not to be arbitrarily deprived of one’s life,
under article 6 of the ICCPR.34

Current US policies and practices clearly allow for intentional use of lethal force, in places
other than specific recognized zones of armed conflict such as in Afghanistan and at least at
some times in some parts of Pakistan, in circumstances and in a manner incompatible with
the applicable human rights standards. As such, the current policies and practices violate the
international legal obligations of the USA with respect to the right to life. As mentioned
earlier, UN standards that reflect the obligations of states to respect the right not to be
arbitrarily deprived of life in such situations provide that in all such circumstances
“intentional lethal use of firearms may only be made when strictly unavoidable in order to
protect life” and articulate other conditions and restrictions on the use of potentially deadly
force. The UN Special Rapporteur on Extrajudicial, Summary or Arbitrary Executions has
concluded that in this context:

“...a targeted killing in the sense of an intentional, premeditated and
deliberate killing by law enforcement officials [here defined to include
military and security forces] cannot be legal because, unlike in armed
conflict, it is never permissible for killing to be the sole objective of an
operation. Thus, for example, a “shoot-to-kill” policy violates human
rights law.”3%
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In these situations, outside of specific recognized zones of armed conflict, the insistence by
the USA that the international law of armed conflict is the sole governing framework, and its
consequent failure to observe the applicable “law enforcement” standards for use of
intentional lethal force under its human rights obligations, means current US policy and
practices violate the right to life as protected by international law. As such, some or all of the
attacks that the USA has actually carried out, outside of zones of armed conflict, constitute
unlawful killings, that can reasonably be described as “extrajudicial, summary or arbitrary
executions” or “extrajudicial executions” in human rights terms.

On the other hand, where the USA has carried out drone attacks or other premeditated
killings in areas where there was in fact a specific armed conflict taking place at the time,
such as at some times in certain areas of Pakistan, some or all of those particular attacks
may not have violated international human rights or international humanitarian law. However,
evaluation of the lawfulness of such attacks under international humanitarian and human
rights law has frequently been impeded by secrecy around such attacks. This situation arises
from, among other things: the fact the CIA appears to have operational responsibility for
some or all such attacks but that agency’s actions, command and accountability structure,
and indeed the very existence of any CIA drone programs, are classified; the failure to
disclose information about rules of engagement for such attacks; and the refusal to provide
verifiable information about the evidentiary basis for or actual consequences of such attacks.

In this regard, similar concerns about the USA’s use of drones in zones of armed conflict
were raised in late 2009 by the UN Special Rapporteur on extrajudicial, summary or arbitrary
executions, who concluded that the lawfulness of such operations could only be determined
“in light of information about the legal basis on which particular individuals have been
targeted, the measures taken to ensure conformity with the international humanitarian law
principles of discrimination, proportionality, necessity and precaution, and the steps taken
retrospectively to assess compliance in practice.”3¢ Without such information, the Special
Rapporteur suggested, the USA would “increasingly be perceived as carrying out
indiscriminate killings in violation of international law.”3”

The speeches by US administration officials have disclosed little that was not known in late
2009 in terms of concrete and definitive details as to how such decisions are actually made
and what accountability structures exist around those who make them. Nor has the US
government generally been willing to disclose the factual grounds for or operational details of
particular killings. The New York Times article provides a few further hints as to operational
practice, albeit without necessarily representing official confirmation. To the extent that any
legal arguments have been offered in official speeches, these appear not directly to address
so-called “signature” or “Terrorist Attack Disruption Strikes” at all. The concerns raised by
the Special Rapporteur in 2009 thus remain as valid today.

Further, the reports in the New York Times article that the administration uses a method for
counting civilian casualties that in effect registers all military-age males in a strike zone as
combatants unless there is explicit intelligence proving them innocent, calls starkly into
question US claims of compliance with international humanitarian law even in respect of
attacks conducted in zones of armed conflict. As was mentioned previously, to comply with
the laws of war, attacks must distinguish between on the one hand combatants and
individuals who are directly participating in hostilities and on the other hand civilians, and
they must not cause civilian casualties disproportionate to the concrete and direct military
advantage anticipated by the attack. In the case of doubt as to the civilian or military
character of an individual they are to be presumed to be a civilian. If US policy is indeed to
deem all military-age males in a strike zone as combatants unless proven otherwise, this
would at minimum seriously skew the analysis of whether given attacks satisfy the
requirement of proportionality and could thereby render such attacks unlawful even if they
are clearly within a zone of armed conflict and the specific target of the attack is clearly a
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lawful target.

The USA’s continuing promotion of a sweeping “global war” legal theory also undoubtedly
risks deeper and broader consequences for human rights and the international rule of law. It
creates the real possibility, perhaps even likelihood, that other states will similarly consider
themselves to have a very wide latitude to kill people on the territory of virtually any other
state, while refusing to acknowledge responsibility for particular attacks or asserting the right
to keep the precise grounds for doing so secret. That risk can only increase as other
governments acquire technologies, such as drones, that reduce the cost and increase the
deniability of such attacks. Further, the same “global war” reasoning applies not only to the
use of lethal force in ways incompatible with human rights standards: the USA uses it as well
to justify a wider range of human rights violations, including those associated with the
indefinite detentions and military trials at Guantanamo. As long as the USA continues to do
so, the risk of other governments adopting similar reasoning to justify their own human rights
violations remains.

CONCLUSION

Amnesty International calls on all states to refrain from the unlawful use of lethal force,
including against individuals suspected of terrorism, and to cooperate, bilaterally and through
inter-governmental organizations, to ensure that those responsible for the 11 September
2001 attacks in the USA, and for planning or carrying out similar such attacks anywhere in
the world, are brought to justice for their crimes in fair and public trials without recourse to
the death penalty.

Amnesty International calls on the US administration, Congress and the courts:

» To disclose further legal and factual details about US policy and practices for so-
called ‘targeted killings', 'signature strikes', and “Terrorist Attack Disruption
Strikes”.

e To end claims that the USA is authorized by international law to use lethal force
anywhere in the world under the theory that it is involved in a 'global war' against al-
Qa'ida and other armed groups and individuals.

e To recognize the application of international human rights law to all US counter-
terrorism operations including those outside US territory.

» To bring US policies and practices in line with the USA’s international human rights
obligations, particularly, by:

o ensuring that any use of lethal force outside of specific recognized zones of
armed conflict complies fully with the USA’s obligations under
international human rights law, including by limiting the use of force in
accordance with UN standards for the use of force in law enforcement;

o Ensuring that any use of lethal force within a specific recognized zone of
armed conflict complies fully with the USA’s obligations under
international human rights and humanitarian law, including by recognizing
and respecting the rule that if there is doubt as to whether a person is a
civilian, the person is to be considered a civilian.

o0 Ensuring independent and impartial investigations in all cases of alleged
extrajudicial executions or other unlawful killings, respect for the rights of
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family members of those killed, and effective redress and remedy where
killings are found to have been unlawful.

Amnesty International calls on other states, and intergovernmental organizations including
the United Nations, explicitly to reject and oppose as unlawful the current US policies and
practices on the deliberate use of lethal force against terrorism suspects, and to urge the
USA to ensure that all measures it takes in the name of countering terrorism fully comply
with its international human rights obligations. States should officially protest and pursue
remedies under international law when lethal force is unlawfully used by the USA or other
states, in violation of the right to life, against individuals on their territory or against their
nationals.
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